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The article deals with theoretical aspects of rehabilitation and the role of rehabilitation in protecting the rights and
legitimate interests of the suspect and the accused. The conclusion is made about rehabilitation, as one of the defining
directions of the procedural activity of the criminal process. In the article some questions of application of institute of
rehabilitation in the criminal trial are investigated. The reasons for the rehabilitation of the person are considered. The
problems of determining the amount of compensation for damage during rehabilitation, including from the position of
civil legislation, are touched upon. The questions of return of confiscated property to rehabilitated persons were also
analyzed. One of the tasks of the state in the law enforcement sphere is the fight against crime. Therefore, it is important
not only to protect the constitutional rights and freedoms of citizens from criminal encroachments, to expose and punish
those who committed the crime, but also to prevent violations of constitutional rights and freedoms by those state
executive bodies that protect them. The aim is to develop a systematic theory of the rehabilitation of innocent, suspects
and accused in criminal cases, based on theoretical and practical knowledge already accumulated in this field, as well as
the norms of the current CCP, on the basis of which to develop proposals for improving criminal procedural legislation
and law enforcement practice. The relevance of the research topic is due to the fact that the rights of the individual, the
individual and the citizen are the object of increased attention and the most important factor of the transformations in
various areas of public and state activity. This also applies to the sphere of the criminal process, where they need the
most effective and reliable protection. On the basis of analysis, the author reveals the actual problem to date about the
role of rehabilitation in protecting the rights and legitimate interests of the suspect and the accused. And he gives an
analysis of the international norms of dealing with suspects and accused.
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Byn makanaza KbUIMBICTBIK HPOLECTE aKTay[IblH TCOPUSUIBIK acHeKTiIepi )KoHe KYIIKTI MEH albINTalylIbIHbIH
KYKBIKTapbl MEH 3aHabl MYAJEJepiH Koprayla akKrayAblH peii KapacThIpbuiafgbl. KBUIMBICTBIK IPOLECTIH
MIpOLECCyaNIbIK KBI3METIHIH aHBIKTaJFaH OarbITTapbIHBIH Oipi peTiHJe aKTay Typasibl KOPBITBIHABI XkKacamaasl. by
Makanaga KbIIMBICTHIK icTep OOWBIHIIA aKTay MHCTHTYTBHIH KOJIAaHYABIH KeiOip Mocenenepi 3eprreneni. AmxaMabl
aKTaylblH cebenTepi KapacThIppliagsl. AKTay OapbICBIHAA, OHBIH INIHIC a3aMaTThIK 3aHHAMAHBIH epeKeNepiHeH
KeNTIPUIreH 3WsH YIIIH ©TeMakbl MOJIIEepiH aHbIKTay Maceneniepi Ko3ranmansl. CoHnmaii-ak, TOPKINIEHIeH MYIIKTi
aKTaJIFaH ajaMjapra KaiTtapy Mocenenepi TangaHaabl. KyKbIK KOpray calachlHIa MEMIICKETTIH MiHICTTEPiHIH
0ipi — KpUIMBICKA Kapchl Kypec. COHIBIKTaH, a3aMaTTapblH KOHCTHTYIMSUIBIK KYKBIKTapbhl MeH OOCTaHABIKTApBhIH
KBUIMBICTBIK KOJI CYFYIIBUIBIKTAH KOPFay, KbIMBICTAP/IbI Allly )KOHE OHBI JKacaraH TYJIFaHbI Jkazaliay FaHa eMec, ojap-
JIbl KOPFaHTBIH MEMJICKETTIK aTKapyllbl OpraHiap/blH KOHCTHTYIHMSUIBIK KYKBIKTaphl MEH OOCTAHIBIKTApbIH Oy3yFa
Kol OepMey MaHbI3/bl. MaKalaHbIH MaKCaThl — OCHI cajlaJarbl )KHHAKTAIFaH TEOPUSIIBIK JKOHE ToxipuOernik Oinimre,
connaii-ak kasipri KITK HopmanapsiHa calikec, KbUIMBICTBIK icTep OONBIHIIA KBUIMBICTBIK, iC JKYPIi3y 3aHIapbIH JKOHE
KYKBIK KOJIJIaHy TXKipHOECIH JKeTUIJIpY JKOHIHAE YCHIHBICTAp d3ipiiey YIUiH KiHACI3, KYIIKTijep MEH ailbInTalyIbl-
Jap/bl aKTayIblH JKYHeTiK TEOPHSCHIH d3ipiey. 3epTTey TaKbIPHIOBIHBIH ©3€KTUIIT aJaMHBIH, JKeKe TYJIFAHBIH JKOHE
a3aMaTThIH KYKBIKTapbhl KOFAMJIBIK JKOHE MEMJICKETTIK KBI3MCTTIH TYpIli CajalapbIHAAFbl ©3TepiCTep/iH MaHbI3IbI
(bakTopbl GOIBIN TAOBLIATHIH/BIFBIMCH AMKBIHIATA/B. Byl KbUIMBICTBIK MPOLECTIH CajachlHa 14 KaTbICThI, OHJA
oJap eH THIMi )KOHE CeHiMi KOprayasl KakeT ereii. Tanmay Heri3iHIe aBTOp KYAIKTIHIH JKOHE albINTaTyHIBIHBIH
KYKBIKTaphl MCH 3aHJIbI MY/JICICPIH KOPFayIa aKTayIblH POJIi Typabl 63¢KTi MOCEICHI aHBIKTAM bl dKOHE KYMIKTLIED
MEH albINTaTyIIbUIapFa KATBICTHI XaJIbIKapalblK HOpMaapra Tajjaay jkacaajbl.

Tyiiin ce3mep: KYIiKTi, alfbINTATYIIBI, aKTay HHCTUTYTHI, KBUIMBICTBIK IIPOIIECC, OTEMaKBI.

Central Asian Journal of Social Sciences and Humanities Ne4 (2017)



14

Institute of Rehabilitation and its role in protecting the rights and legitimate interests of the suspect and accused

B crarbe paccMaTpHUBaOTCS TCOPETHUSCKHE ACTIEKTHI PEAOWIMTAIIMU B YTOJOBHOM IMPOIECCE U POJIb peadiliu-
TalM{ B 3alIUTE NPaB U 3aKOHHBIX WHTEPECOB IOJ03PEBACMOT0 H OOBHHSEMOTO. JleaeTcs BBIBOA O peaduinTaluy,
Kak 00 OJJHOM W3 OTIPEIEISIONINX HAPABICHUI MTPOLIECCyalIbHOM AesTeTbHOCTH YTOJIOBHOTO mpoiiecca. B crarbe uc-
CJIeJOBaHbl HEKOTOPbIE BOIPOCH MPUMEHEHHUsI HHCTUTYTa pPeaOHIMTAlUK B YTOJIOBHOM CyIONpPOM3BOACTBe. Paccmo-
TPEHbI TJIaBHBbIE OCHOBAHUS Ul peabHIMTAlMy JIMLIA. 3aTPOHYTH MPOOIEMBbI ONpeaeeHHs pa3Mepa KOMIICHCAIHN
Bpesia Ipu peabWInTanyu, B TOM YHCIIe C MO3UIMU IPaXKIAaHCKOTO 3aKOHOJATEIbCTBA. TakkKe MOABEPIIINCh aHAIM3Y
BOIIPOCHI BO3Bpara peadMIMTHPOBAHHBIM JIUIIaM KOH(QUCKOBAaHHOTO nMyIiecTBa. OHa 13 3a]1a4 ToCyIapcTBa B IPaBo-
OXpaHHUTENbHOU chepe — 6opbda ¢ mpecTymHOCThI0. [109TOMY BaKHBI HE TOJIBKO 3alMTa KOHCTHTYIIMOHHBIX MPaB U
CBOOOJ rpak/IaH OT NPECTYIHBIX MMOCATATENbCTB, H300IMYCHHE U HAKA3aHUE COBEPINUBIINX MPECTYIUICHHUE, HO U He-
JOMYILEHHE HapYIIEeHNI KOHCTUTYIMOHHBIX MPaB U CBOOOJ TEMH TOCYAapCTBEHHBIMU HCIOMHUTEIBHBIME OpraHaMHM,
KOTOpBIE OCYIIECTBISIIOT MX 3aIuTy. Llenb 3Toi cTaThy 3aKiIr04aeTcsi B TOM, YTOOBI, OMMPAsCh HA TEOPETHUCCKUE U
MPaKTHYCCKUE 3HAHUS, Y)KE HAKOIUICHHbBIC B JaHHOW 00JacTu, a Takke HOpMbI jaeictByromiero YIIK, paspaborars
CHCTEMHYIO TCOPUIO PECAOMITUTAIINN HEBHHOBHBIX, ITOJI03PEBAEMBIX H OOBUHICMBIX TI0 YTOJIOBHBIM JIe]laM, HA OCHOBE
KOTOpO# BBIPAabOTATh MPEATIOKEHHUSI O COBEPIICHCTBOBAHUH YTOJIOBHO-TIPOIIECCYaTbHOTO 3aKOHOIATEIbCTBA U TIPABO-
MPUMEHHUTEIHHON MPAKTUKU. AKTYaIbHOCTH TEMBI HCCIIEIOBAaHMs O0OYCIIOBIEHA TEM, YTO MPaBa JMIHOCTH, YeTOBEKa U
rpak/IaHHA SBISIIOTCSI 0OBEKTOM MOBBIIIEHHOTO BHUMAHHS M BaKHEUIINUM (haKTOpOM TpeoOpa3oBaHuil B pa3iIndHbIX
00acTAX OOLIECTBEHHOH M rOCY/IapCTBEHHOM AEATEIbHOCTH. DTO OTHOCHUTCS U K chepe YroJoBHOTO mporecca, Iie
OHH HY)KIAIOTCsI B HanboJiee NeWCTBEHHOU M HaIe:)KHOU 3amuTe. Ha ocHOBaHMI aHaN3a, aBTOP PACKPBIBACT aKTyallb-
HYIO Ha CETOHSIIHUI JICHb TPOOIIEMY O pOJIU peabMIINTAlUH B 3AIUTE IIPAB ¥ 3aKOHHBIX HHTEPECOB ITOI03PEBAEMOTO
u o6BuHsIemMoro. 1 naeT aHann3 MeXIyHapOIHBIX HOPM OOpAIIEHHs C [TO03PEBACMBIMH M OOBHHSIEMBIMH.

KuroueBble ciioBa: 11003peBaeMblii, 0OBUHSCMbIH, HHCTUTYT PeabHINTALIMH, YTOIOBHBIN MPOIECC, KOMIICHCALHSL.

I. Introduction

Rehabilitation is the most important
institution of the criminal process, which involves
compensation for property and moral harm, as well
as restoring the various rights of a person who was
unreasonably subjected to criminal prosecution
or to which the measures of criminal procedural
coercion were unreasonably applied (Ozhegov,
1953: 335). The importance of rehabilitation
is difficult to overestimate: a person who has
been subjected to unlawful persecution receives
a real opportunity to restore his good name in
the eyes of others and receive compensation.
Rehabilitation is one of the defining areas of
procedural activity, serves as an appointment,
task (goal) of criminal proceedings. However,
the tasks of the criminal process can be realized
in the conditions of the organization of criminal
procedural activity on a democratic basis, i.e.
by observing and implementing the principles
of criminal justice, thereby rehabilitating is
realized within the framework of the principles
of the process, inextricably linked with them.
The idea of rehabilitation is most important in
criminal procedural activity in view of the fact
that rehabilitation is the purpose of the process.
However, the norm determining the appointment
of criminal proceedings by the legislator is
included in the chapter on the principles of judicial
proceedings, in view of the fact that this rule is
based and follows from the general guidelines of
the criminal process. The legislator thus points to

their inextricable link, to the interconnectedness
of the result of procedural activity and the paths
leading to it (Tomin, 1969: 68).

The initial impetus for the implementation of
the appointment of criminal proceedings is criminal
prosecution, which is due to the existence of criminal
violations of the law and the need to detect and
punish the perpetrators. But it is worth the process to
arise, as soon as another problem arises: to prevent
the innocent from being prosecuted, not to subject
him to illegal criminal prosecution and punishment.
The legislator identifies two directions of criminal
procedural activity, which emphasize not only the
punitive but also the human rights essence of this
activity and notes that the criminal prosecution and
the appointment of guilty to just punishment are
just as responsible for the appointment of criminal
proceedings as the refusal to prosecute the innocent,
their release from punishment, rehabilitation of
everyone who was unreasonably subjected to
criminal prosecution (Criminal Procedure Code
of the Republic of Kazakhstan, 2014a: art.8). At
the same time, not all researchers have positively
assessed the humanistic orientation of the activity
with regard to illegally subjected to criminal
prosecution and punishment. Investigation and
judicial proceedings should not create competition
between the victim and the accused. It should be
about the objective nature of the decisions made
and the protection of the interests of the individual.
The criminal process has as its task an equivalent
protection of the interests of any party with an
objective assessment of evidence. In the legal
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literature it is rightly noted that the protection
of human rights is a priority in the hierarchy of
procedural goals (Klimova, 2005: 147-148).

Fundament in the rehabilitation of the
criminal process is the list of persons who have
the right to rehabilitation. This list has exhaustive
character. The following persons have the right to
rehabilitation: 1) the defendant, against whom an
acquittal has been handed down, i.e., the verdict
handed down by the court in cases where the event
of a crime is not established, the defendant is not
involved in the commission of the crime, the offense
of the defendant is absent or The defendant of the
jury has a verdict of acquittal; 2) the defendant,
whose criminal prosecution was terminated due
to the public prosecutor’s refusal to accuse; 3) the
suspect or the accused, the criminal prosecution in
respect of which was terminated on the grounds that
it is customary to call “rehabilitating” in science
and practice, i.e., in connection with the absence
of an event of a crime; absence of an offense in
the act; absence of the victim’s application, if
the criminal case can be initiated only on his
application; absence of the court’s conclusion that
there are signs of a crime in the actions of one of
the persons, or lack of consent. Also in this row are
the suspects or accused, against whom the criminal
prosecution is terminated, in connection with the
non-participation of the suspect or the accused in
committing the crime; if there is a verdict on the
same charge against the suspect or accused, or the
court’s ruling or the judge’s decision to terminate
the criminal case on the same charge; if there is
an unresolved decision of the body of inquiry, an
investigator about the termination of the criminal
case on the same charge or about the refusal to
open a criminal case against a suspect or accused
(Khimicheva, 2002: 52).

According to part 2 of Article 38 of the current
Criminal Procedure Code of the Republic of
Kazakhstan, the right to compensation for harm
caused as a result of the relevant illegal actions of
the body leading the criminal process is:

1) the persons specified in the first part of
Article 37 of the Code of Criminal Procedure of the
Republic of Kazakhstan;

2) persons whose criminal proceedings were
subject to termination on the grounds provided
for in paragraph 5) of the first part of Article 35
of the Criminal Procedure Code of the Republic
of Kazakhstan, if, in spite of the absence of
circumstances stipulated in part 4 of Article 32 of
the Criminal Procedure Code of Kazakhstan, pre-
criminal prosecution;

3) the persons whose criminal case was to be
terminated on the grounds provided for in clauses 3)
and 4) of the first part of Article 35 of the Criminal
Procedure Code of the Republic of Kazakhstan,
but has not been terminated since the discovery of
circumstances excluding the criminal prosecution
and the criminal prosecution has continued
unlawfully despite consent of such persons to the
termination of criminal proceedings;

4) sentenced to arrest, deprivation of liberty,
detained or held in custody in cases of a change
in the qualification of an offense punishable by
an article of the Criminal Code of the Republic of
Kazakhstan, providing for responsibility for a less
serious criminal offense, if suspected or accused of
committing this Code, detention or detention , or
the appointment under this article of a new, more
lenient punishment or the exclusion from the verdict
of the part of the prosecution and the reduction of
the punishment in this connection, as well as in the
case tea cancellation of unlawful judicial decision
on the application of compulsory medical measures
or compulsory educational measures. In fact, the
term of arrest or deprivation of liberty that has been
served is considered to be served illegally insofar
as it exceeds the maximum amount of punishment
in the form of arrest or imprisonment envisaged by
the article of the Criminal Code of the Republic of
Kazakhstan, according to which the act committed
again by the culprit is qualified;

5) a person held in custody beyond the due
time without a legal basis, as well as unlawfully
subjected to any other measures of procedural
coercion during the proceedings in the criminal case;
6) the person in respect of whom the secret
investigative actions were conducted, subsequently
recognized as unlawful in the judicial procedure
(Criminal Procedure Code of the Republic of
Kazakhstan, 2014b: art. 38).

They do not relate to the grounds that give the
right to rehabilitation, the issuance of an amnesty
act, the expiry of the statute of limitations, the age
of criminal responsibility, the adoption of a law that
eliminates crime and the punishability of the act
(decriminalizing), criminal responsibility, unable to
fully understand the actual nature and social danger
of their actions (Trunov, 2004: 11).

II. Main part

Institute of Rehabilitation in Criminal
Procedure

The construction of the rule of law implies the
strengthening of guarantees of the rights, freedoms
and legitimate interests of citizens. In the field
of criminal justice this provision is of particular
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importance, since the investigation and consideration
of criminal cases involves the restriction of freedom
and inviolability of the person, the invasion of
the private life of citizens, the use of procedural
coercion measures. Unjustified or unlawful criminal
prosecution and conviction, as a rule, involve for
the victims with mental agony, moral experiences,
material deprivation. The task is to minimize such
errors to the minimum, and if in the particular case
the mistake is made, it is necessary to consider it
as an emergency, to publicly acknowledge the error
and immediately take all measures to rehabilitate
the innocent, and in the course of its implementation
to compensate for the harm caused by the illegal or
unreasonable criminal prosecution or conviction
(Birzhan, 2012).

The undoubted merit of the Criminal Procedure
Code of the Republic of Kazakhstan is the elevation
of the principle of the provision that criminal
proceedings in the Republic of Kazakhstan have
as their purpose not only the protection of the
rights and legitimate interests of individuals and
organizations that have suffered from crimes but also
protect the individual from unlawful and unfounded
accusation, condemnation, restriction of her rights
and freedoms. In the Criminal Procedure Code of
the Republic of Kazakhstan for the first time, the
Institute of Rehabilitation of Victims of Unlawful or
Unreasonable Attraction to Criminal Responsibility
(Chapter 4 of the Criminal Procedure Code of the
Republic of Kazakhstan) has been developed.

Having made a decision on full or partial
rehabilitation of a person, the body leading the
criminal process must acknowledge the right to
compensation for harm. A copy of an acquittal or
an order to terminate a criminal case, to revoke or
change other unlawful decisions is handed over or
sent to the interested person by mail. At the same
time, a notification is sent to him explaining the order
of compensation for harm (Narizhny, 2001: 39).

Under full rehabilitation, a person should be
understood as making an acquittal in respect of
him by the court or issuing by the body of inquiry,
investigation, or by the procurator of a decision
to terminate a criminal case for lack of an event
of a crime, for lack of corpus delicti or for lack
of evidence of a person’s participation in the
commission of a crime.

Partial rehabilitation of a person consists in
recognizing him as innocent for certain episodes of
the charge, for retraining his actions for an article of
the criminal law that provides for responsibility for
a less serious crime, for the abolition of unlawfully
applied compulsory measures of a medical nature or

for compulsory educational measures (Bezlepkin,
2004: 76).

The right to file a claim for compensation
for damage caused by illegal actions of bodies
conducting criminal proceedings is vested in both
physical and legal persons. Pursuant to Part 3 of
Article 40 of the Code of Criminal Procedure, the
persons listed in Part 2 of Article 38 of the Code of
Criminal Procedure and their legal representatives
can apply for compensation for property damage.

In the case of the death of a rehabilitated
person, the right to compensation for property
damage passes to his heirs, close relatives, relatives
or dependents of the deceased; to these persons,
the investigator, investigator, prosecutor or court,
who made a decision on recognition of the right
to rehabilitation, must send a copy of the relevant
resolution and a notice explaining the procedure for
compensation for harm.

In the absence of information on the place of
residence of the heirs, relatives or dependents of the
deceased person who has the right to compensation
for damage, the notification shall be sent to them no
later than five days from the date of their appeal to
the authority conducting the criminal proceedings.

The harm caused to a person as a result of
illegal detention, arrest, house arrest, temporary
removal from duty, placement in a special medical
organization, conviction, use of compulsory medical
measures is reimbursed from the republican budget
in full, regardless of the fault of the body leading the
criminal process CCP RK, 2014c: art. 40).

Claims for compensation for property damage
are resolved by the judge in the manner prescribed
by part 2 of Article 390 of the Criminal Procedure
Code of the Republic of Kazakhstan for resolving
issues related to the resolution of the sentence.
A copy of the decision, certified by the stamp,
shall be served or sent to the person for
presentation to the authorities obligated to pay.
The procedure for payment is determined by law.
Compensation for non-pecuniary damage is also
of significant importance to persons subject to
rehabilitation (Tolstoy, 2006: 30).

Rehabilitation methods

Rehabilitation in criminal proceedings is carried
out by compensating the injured person for property
and moral harm, as well as the restoration of labor,
pension, housing and other rights that have been
violated by unlawful or unreasonable criminal
prosecution or coercive measures (Boytsova, 1993:
5-6).

Reimbursement of rehabilitated — property
damage. Reimbursement to a person of property
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damage during rehabilitation includes compensation
of wages, pensions, allowances, other funds, which
the person was deprived of as a result of criminal
prosecution; return of property or compensation
for damage caused by confiscation or transfer
of property to the state’s income on the basis of
a verdict or a court decision; compensation of
fines and procedural costs collected from him in
execution of the court verdict; reimbursement of
amounts paid to them for providing legal assistance
to defenders, and other expenses incurred by the
rehabilitated as a result of unlawful or unreasonable
criminal prosecution, documented or otherwise
proven (Lebedev, 2014a: 404).

Unpaid wages, pensions, allowances, other
funds, which the rehabilitated person lost as a result
of criminal prosecution, are calculated from the
moment of termination of their payment. When
determining the size of the amounts to be recovered
in favor of the rehabilitated for providing legal
assistance, it should be borne in mind that the
provisions do not limit the number of defenders
who can protect one accused, defendant or convict.
The amount of compensation for harm for the
provision of legal assistance is determined by the
confirmed case materials actually incurred costs
directly related to its implementation (Bezdelkin,
2017: 121).

The criminal procedure law does not limit
the list of reimbursable expenses that have been
incurred by the rehabilitated person both directly in
the course of criminal prosecution and incurred by
him for the purpose of eliminating the consequences
of unlawful or unreasonable criminal prosecution,
including the costs of reimbursement of expenses
related to the consideration of rehabilitation, health
restoration issues and others.

The amount of payments to be reimbursed for
the rehabilitated is determined by the court, taking
into account the consumer price index at the place
of work or residence rehabilitated at the time of
the commencement of the criminal prosecution
(Rokhlin, 2007: 117).

Reimbursement of rehabilitated moral damage.
Moral harm is understood as moral and physical
suffering caused by acts that encroach upon personal
non-property rights or other intangible goods
belonging to a citizen, and in cases specifically
provided for by law (Lebedev, 2014b: 405).

Elimination of the consequences of moral
harm, is carried out: 1) the prosecutor brought a
rehabilitated official apology on behalf of the state
for the harm done to him; 2) posting in the mass
media information on rehabilitation, if information

about the application of criminal prosecution
measures against the rehabilitated was disseminated
in the media; 3) by sending written reports on
decisions taken, justifying the citizen, at the place
of his work, study or at the place of residence.
A formal apology on behalf of the state should be
made, as it appears on public and private-public
prosecution charges by the prosecutor in oral form
and in an official setting. If the prosecutor submits
the question of apology to a rehabilitated person
before the court, the court assigns such a duty to a
prosecutor of the appropriate level, as indicated in
the resolution (Veretennikova, 2003: 38).

Restoration of other rights of rehabilitated.
The restoration of labor, pension, housing and
other rehabilitated rights shall be effected by a
court decision rendered in accordance with the
procedure established to resolve issues related to the
enforcement of the sentence.

A citizen who has been released from work
due to unlawful conviction, the use of compulsory
medical measures or dismissed from office due to
unlawful criminal prosecution, must be given the
previous work. The entry entered in the workbook
in connection with the dismissal is recognized
as invalid. The administration of the enterprise,
institution, organization gives him a duplicate of the
work record without entering into it a record that
has been declared invalid (Lebedev, 2014c: 406)

The legal status of the rehabilitated and the
guarantee of its security

The processes of formation of the rule of law
particularly affect such important political and legal
relationships as the state and the individual. The
content of the basis of the legal status of the individual
primarily consists of the relationship between the
individual and society, the citizen and the state in
their different understanding and legally recognized
designation. The traditional primacy of the state
in these relations put the person in a dependent
position on the state mechanism, infringed upon its
rights, constrained the initiative and legal activity of
citizens. Naturally, the abnormality of the situation
required reorientation to a personal emphasis,
quality content of the contents of the legal status of
the individual. “The rights of the state can not be
higher than human rights”.

For the modern legal status of the personality,
features such as its extreme instability, weak social
and legal security, the lack of reliable guarantee
mechanisms, the inability of the state to effectively
ensure the interests of the citizen, his rights and
freedom are characteristic. The legal status of the
individual bears the stamp of a profound socio-
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economic, political, spiritual crisis. The unity and
stability of the legal status are undermined by the
processes of sovereignization, interethnic and
regional conflicts. There were significant groups
of people (refugees, migrants, displaced persons)
without a clear legal status at all (Freeman, 2011: 57).

The legal status of the individual is significantly
destabilized as a result of negative phenomena
occurring in society: social tension, political
confrontation, complex criminal situation,
environmental and man-made disasters, shock
methods of reform, etc. Legal and moral factors are
also affected by the loss of social orientations and
priorities, spiritual support, and lack of adaptation
to new conditions (Malko, 2001: 119).

To clarify this issue, it is necessary to recall that in
international legal practice, itis customaryto distinguish
three groups of human and citizen rights and freedoms.
The first group includes personal rights and freedoms:
the right to life, the protection of the dignity of the
person by the state, the right to personal inviolability,
the protection of one’s honor and dignity.

The second group consists of political rights
and freedoms: hold meetings, processions, pickets,
demonstrations; the right to freedom of thought and
speech, to create various alliances to protect their
interests, etc.

The third group consists of socio-economic
rights and freedoms of man and citizen: the right
of private property, choice of profession, health
protection, etc. (Rakhmetullin, 2001: 12-15).

Rehabilitation of citizens in the criminal process
should be attributed, in our opinion, to the first group.
And depending on the state of affairs in this area, to
a certain extent it is possible to judge the priority of
human rights in this or that state. It is not by chance
that the European Convention for the Protection of
Human Rights and Fundamental Freedoms (1950)
establishes the right of everyone who has become
a “victim of arrest or detention”, in violation of the
provisions of this Convention, to compensation that
is enforceable. Article 50 of the Convention provides
that compensation for damage caused should be fair.
Article 3 of Protocol 7 to the European Convention
on the Protection of Human Rights and Fundamental
Freedoms includes among the subjects that have this
right not only illegally arrested at pre-trial stages of
criminal proceedings, but also victims of judicial
errors that are compensated according to the law or
practice of the state concerned (European Convention
for the Protection of Human Rights and Fundamental
Freedoms, 1950).

In the Republic of Kazakhstan, the procedure
for rehabilitation, including compensation for harm

caused by the unlawful action of the body leading
the criminal process, is regulated by the rules of the
criminal procedure law. According to the Criminal
Procedure Code of the Republic of Kazakhstan,
compensation is caused to harm caused to the person
who is rehabilitated as a result of unlawful detention,
arrest, house arrest, temporary removal from office,
placement in a special medical institution, conviction,
use of compulsory medical measures.

Errors in the administration of justice are costly
both for individuals and for society as a whole.
Violation of justice in the sphere where it should be
in the first place, negatively affects a person’s state
of mind, causes disrespect for the law and officials,
often creates the feeling that he does not live in his
state (Goodall, 2012: 142).

Even the short stay of a person in custody in
places of detention, in addition to negative moral
experiences, is almost always accompanied by
physical suffering resulting from conditions of
detention in pretrial detention facilities that do
not conform to international standards (Standard
Minimum Rules for the Treatment of Prisoners,
1957). 1t is well known that for many years in the
pre-trial detention centers of the Ministry of Internal
Affairs of the Republic of Kazakhstan, the necessary
standard of living was not provided to maintain the
health of the majority of the contingent. The number
of people detained in the cells, and among them
many who later need to be rehabilitated, is usually
several times higher than the sanitary standards,
making the prisoners forced to sleep in turns, on the
floor, often without bed staff.

How to measure and how to compensate an
innocent person for the moral and physical injuries
suffered by him under such conditions? Of course,
nothing. Nevertheless, monetary compensation in
these cases, in our opinion, is justified.

The conducted sociological studies found that
rehabilitated citizens harm is compensated only in
20-30% of cases. One of the reasons for this state of
affairs is (“On the practice of applying legislation to
compensate for harm caused by the illegal actions
of the bodies leading the criminal process”, 1999)
that when deciding on rehabilitation, as well as
another decision, compensation of harm, the courts
in the procedural documents did not indicate the
recognition of such a right for them and did not
explain the order of removal of harm. A similar
practice in the work of the judiciary continues in the
current conditions. To see in these cases violations
of the rights justified, provided for by Part 3 of Art.
402 of the Criminal Procedure Code of the Republic
of Kazakhstan, is not difficult.
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Of course, in the case of an acquittal, mistakes
made during the investigation or other significant
violations of the rights of the participants in the
proceedings are considered at the collegia of
the respective prosecutor’s offices. Sometimes
disciplinary measures are taken against prosecutors
at the lower level and the investigator who
conducted the investigation. It should be noted
that this does not make it easier for a rehabilitated
person, since he is forced to seat the thresholds of
the courts to satisfy his claims and to argue with
the investigator, the prosecutor, without relying on
justice and success in the case, or to leave without
demanding compensation caused to him harm. The
damage to the prestige of state bodies, including
the prosecutor’s office, in these cases is obvious
(Tynyshtykuly, 2001: 25).

The main reason for this situation is ignorance
or poor knowledge of stakeholders, including
practitioners of the current legislation in this
part. In addition, the established procedure for
compensation of harm, in our opinion, takes a lot
of time in connection with the presentation of a
suit in court, its due registration, etc. and actual
consideration. There is also the psychological side
of the case, which consists in the fact that after the
competent authorities take the appropriate decision
on rehabilitation, it is necessary to relive, as it were,
what happened to him, to prove his case in court, by
bringing a suit.

111 Conclusion

Thus, the said institution, provided for by
the Criminal Procedure Code of the Republic of
Kazakhstan, still contains a lot of inaccuracies and
contradictions. Despite the fact that the importance
given by the legislator to restoring the rights and
freedoms of individuals who have been unlawfully
and unreasonably prosecuted, it is clear that these
discrepancies often make it impossible to use
the declared norms. During a short period of the
Criminal Procedure Code, numerous changes were
made to it. Elimination of the above-mentioned
deficiencies, we believe, will make it possible to

fully use this institution in order to compensate
for the harm caused by the illegal actions of law
enforcement agencies and officials.

Inthe article the author comes to the conclusion
that the institution of rehabilitation is a set of legal
norms regulating legal relations in connection with
the issuance of the act on rehabilitation (acquittal
and the decision to terminate the criminal case on
rehabilitating grounds) and the implementation of
compensation and restorative measures aimed at
compensating the rehabilitated . The constituent
parts of the rehabilitation institute, based on this
formulation, are two separate groups of norms,
the first of which determines the procedure and
conditions for issuing an act on rehabilitation and
is criminal procedure in its sectoral affiliation,
and the second is the procedure for compensation
for harm and other compensation and recovery
measures that he is entitled to receive on the
basis of the act on rehabilitation, and is of an
intersectoral nature. The last group of norms can
be realized only in the case of his will and in the
presence of his petition.

Ambiguously the legislator solved the issue
of the grounds for rehabilitation. In the author’s
opinion, only persons who have been subjected
to criminal prosecution in the total absence of a
socially dangerous act incriminated to them or
their guilt in a crime, which caused harm to them
unfairly, should be rehabilitated. It is this situation
that is associated with the category of innocence of
the suspect or the accused, and in the procedural
aspect is expressed in three bases for rehabilitation:
the absence of an offense, the absence of a crime
and the non-participation of an accused suspected
of committing a crime.

The issue of rehabilitation subjects also
causes a large number of disputes. The legislator
has determined that the subject may be a suspect,
accused, defendant and convicted person, or other
persons. However, subjects of rehabilitation can
only be persons who have been prosecuted, and the
latter do not apply to such persons.
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