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Annotation. This paper considers one of the problems of the General part of Criminal law, the issues of classification
of forms of complicity and the degree of correspondence of the current legislative formulation to the theoretical and
practical requirements of Criminal law.

The purpose of this article is to study the issues of classification of forms of complicity, the analysis of the
legislation of the Republic of Kazakhstan on their compliance with the theoretical and practical requirements of the
science of criminal law, as well as the proposal of the author’s scientific definition of organized forms of complicity.

The scientific and practical significance of the work in the fact that in the theory of criminal law and law enforcement
practice of our state and post-Soviet countries in general, one of the unresolved and debatable problems today is the
distinction and identification of the most distinctive features of organized forms of complicity to the crime.

The research methods for studying this problem are the historical, comparative legal, logical and structural-
functional methods of scientific cognition.

The main results and analysis, the findings of the research. The authors, drawing attention to the provisions of
articles 31, 264 and 265 of the Criminal Code of the Republic of Kazakhstan, which establish the criminal responsibility
for the creation and management of a transnational organized group, a transnational criminal organization, as well as
the participation in them and the creation and management of a transnational criminal community and involvement
in it, recognize the norms of articles 264 and 265 of the Criminal Code of the RK as superfluous. The reason for this
assessment is the United Nations Convention against Transnational Organized Crime of 13 December 2000, which does
not deal with the transnational nature of organized crime as an independent form of complicity. This document calls for
international cooperation in combating organized criminal manifestations of an international character.

According to the authors, a transnational organized group, a transnational criminal organization and a transnational
criminal community are recognized as independent forms of complicity if these terms represent “a way to realize a
criminal plan in the form of joint criminal offense”, which means the distinction between the forms of complicity in
the science of criminal law.

The practical significance of the results of the research of the problem under consideration lies in the fact that the
materials of a scientific article can be used for further research in this area, used in the educational process, in legislative
activities that regulate issues related to the institution of complicity.
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AnHoTanms. B cratee paccMoTpena oxHa u3 npooiem OOIeif 9acTH yroJI0BHOTO IpaBa — BOIIPOCHI KiIacCH(rKa-
uu GopM coydIacThs U U3yueHa CTENEHb COOTBETCTBHSI HEIHEIITHEH 3aKOHOAATEIFHOH (POPMYINPOBKY TEOPETHISCKIM
1 IPAaKTUIECKUM TPEOOBaHUSIM YTOJIOBHOTO IPaBa.

Ilenblo aHHOM CTAaTBU SBIACTCS M3YYCHUE BONPOCOB KiaccuuKanuu (GOpM COydacTHsi, aHAIN3 3aKOHOIATEIb-
crBa PecriyOnuku Kazaxcran 1o BOpocy MX COOTBETCTBMSI K TEOPETHUYECKUM M MIPAKTHYECKUM TPEeOOBaHHSAM HAyKH
YTOJIOBHOTO 1IPaBa, a TAKXKe MPeJIOKEHNE aBTOPCKOTO HAYYHOTO OINPe/IeIeHNs] OPraHU30BaHHBIM (JOpMaM COydacTHs.

Hay4nast n mpakTryeckas 3HAUMMOCTh Pa0OTHI 3aKJIFOYACTCSl B TOM, YTO B TEOPHH YTOJIOBHOTO IpaBa M IIPaBO-
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NIPUMEHHUTEIILHON NMPAaKTHKE HAIIEro TOCYJapcTBa M IIOCTCOBETCKUX CTPAH B LIEJIOM, OJTHOH M3 HEPEIICHHBIX U JUCKYC-
CHOHHBIX ITpOOJIeM Ha CETOMHSIIHUK JEHb CUNTACTCS pasTpPaHWYCHHE U BBIIBICHHE HanOoJIee OTIMUUTEIIBHBIX YepT
OPraHM30BaHHBIX (JOPM COyIaCTHS MPECTYTUICHHUH.

MetomaMu ucceI0BaHMS PU U3yYSHUH JTAaHHOW MPOOIEMBI SBIISIOTCS HCTOPHYECKHH, CPAaBHUTEIBHO-IIPABOBOIA,
JOTHYECKHH U CTPYKTYPHO-(YHKIIMOHAIBHBIN METO/IbI HAYYHOTO TIO3HAHUS.

OCHOBHBIE Pe3yIBTATHI ¥ aHAJIN3, BEIBOJIBI HCCIISOBAHUS. ABTOPBI, OOpalias BHUMaHNe Ha MOJI0KeHUs cTaTeit 31,
264 u 265 YronoBHoro kojekca Pecriyomiku Kazaxcran, ycraHaBIMBAIONIMX YTOJOBHYIO OTBETCTBEHHOCTD 32 CO3J1a-
HHUE U PyKOBOZACTBO TPAHCHAIIMOHAIBHOW OPraHN30BaHHOH T'PYIIOH, TPaHCHAIIMOHAIBHOM IIPEeCTYIHON OpraHu3aIi-
eif, a paBHO yJacTHe B HAX M CO3JaHHE M PYKOBOJICTBO TPAHCHAIMOHATBHBIM IPECTYITHBIM COOOIIECTBOM U yIacTHE
B HEM, pU3HAIOT HOpMEI cTareit 264 u 265 YK PK uzmummnmu. [puannoii takoit onenku ciyxut Konsenmst OOH
MPOTUB TPAHCHALMOHAJIBHOI OpraHu30BaHHON mpectynHocTH oT 13 nexabps 2000 roma, koTopas HE paccMaTpUBaeT
TpaHCHALMOHAJBHBII XapaKTep OpraHM30BaHHOW MPECTYIMHOCTH KaK CaMOCTOSATEIbHYI0 GopMy coyuactus. [{aHHBINH
JIOKYMEHT IIPH3bIBAET K MEXK/yHAPOJHOMY COTPYIHHIECTBY B OOpH0OE C OpraHH30BaHHBIMHU IPECTYIHBIMU IPOSIBIICHH-
SIMH MEK/TyHapOJTHOTO XapakTepa.

ITo mpexncTaBneHnIo aBTOPOB TpaHCHALMOHANbHAS OPTaHM30BAaHHAS TPYIIA, TPAHCHAIMOHAIBHAS MPECTYITHAS
OpraHu3anys ¥ TPAaHCHAIOHANBHOE MPECTYTHOE COOOIIECTBO CAMOCTOSITEILHEIMU ()OPMAMHU COYJaCTHsI TPH3HAIOTCS
B TOM Clly4ae, €CJIM TU MOHATUS MPEACTABISAIOT «CMOCO0 peann3aluu MpecTylHOIo 3aMbICia B BUJIE COBMECTHOTO
COBEPILECHUSI YTOJIOBHOTO MPAaBOHAPYLIEHHSD, YTO O3HAYAeT Pa3rpaHUYMBAIONINN KpUTEpUil GopM coydacTus B Hayke
YTOJIOBHOTI'O IIpaBa.

[IpakTryeckoe 3HaYEHHE PE3yJILTATOB HCCIICIOBAHUS pacCMaTPUBAEMON IIPOOIIEMEI 3aKITI0YACTCsl B TOM, YTO Ma-
TepHabl HAyYHOH CTaThbU MOTYT OBITH MCIIOTB30BAHEI TS JATbHEHIINX HAYIHBIX MCCIECAOBAHHUN B JaHHOW 00IacTH,
HCIIOJIb30BaThCs B y4eOHOM NPOIIECCe, B 3aKOHOTBOPYECKOMN J€ATEILHOCTH, PETyJIUPYIOIIEH BOIIPOCH, CBA3aHHBIE C
HMHCTUTYTOM COYYacTusl.

KoroueBsble ci1oBa: yrojoBHbIH 3aKkoH, (popMa COydacTHs, TPYMIIA JIML, NPECTyITHAs OpraHu3alys, IPeCcTyIHas
rpymma.

AnHoTanms. Maxaaaa KbUIMBICTBIK KYKBIKTBIH JKammbe 6etiMi MocesenepiHiH 0ipi, KBTMBICKA KaThICY ITBUTBIKTBIH
HBICAHAAPBIH TONTACTBHIPY MOCENECi KapacThIPBUIFAH 5KOHE Ka3ipri 3aHHBIH KbIIMBICTBIK KYKBIKTBIH TEOPHSIIBIK SKOHE
HPAKTHUKAJIbIK TAJTANTAPFAa COMKECTIK AOPEkKeC] 3epTTeireH.

By MakanmaHblH MaKcaThl KbIMBICTBIK KYKBIK OY3YIIBUIBIKKA KaThICY HBICAHAAPBIH TONTACTHIPY MACENECIiH 3epT-
Tey, OJIap/IbIH KBIIMBICTBIK KYKBIK FEUTBIMBIHBIH TEOPHSIIBIK KIHE IPAKTHKAJIBIK TallallTapFa CoKecTiri Maceeci 60ii-
piHma Kaszakcran PecryOnukachlHBIH 3aHBIH TaJay, COHBIMEH KaTap KaThICYIIBUIBIKTBIH YHBIMIACKaH HBICAHIApHI
OOMBIHIIIA ABTOPIBIK FEUTBIMH aHBIKTAMAaHBI YCHIHY OOIBITT TaOBLIA/IBI.

JKYMBICTBIH FBUIBIMU KOHE NMPAKTUKAJIBIK MaHBI3IBUIBIFEI, O KbUIMBICTBIK KYKBIK TEOPHACBHIHIA KOHE Oi3miH
MEMJICKETTiH, OyTiHIeH anFaH/ia HOCTKEHECTIK eIepAiH KYKbIK KOJIIaHy NpaKTUKAChIHAa OYTiHIT KYHIepi IeniMin
TarmaraH Jaylbl MacelleHiH 0ipi, KbUIMBICKA KaThICYIIBUIBIKTHIH YHBIMIACKAH HBICAHIAPbIH aXKbIPATyIIbl OeNrijaepin
KEJITIPY JKOHE aHBIKTAy OOJIBII CaHAJIATBIH/IBIFBIHAH KOPIHe .

Byn maceneHi 3eprreyaiH oicTepi FHUIBIMH TaHBIMHBIH TapHXH, CalIbICTHIPMANIBI-KYKBIKTBIK, JIOTUKAJIBIK JKOHE
KYPBUTBIMABIK-(DYHIIMOHAIBIK dicTepi OOBIT TaObIIaIbL.

3epTTeyaiH Heri3ri HOTWXKENEPl )KOHE Tajiaybl, KOPBITHIHIBLUIAPEL. ABTOPIIAp TPAHCYJITTHIK YHBIMIACKAaH TOMTEI,
TapPHCYJITTBIK KbUIMBICTBIK YIBIMJIbI KYpPaFaHbl KOHE JKETEKILLIIK KacaraHbl, COHBIMEH 0ipre ojapra KaTbICKaHbI )KOHE
TPaHCYJITTHIK KbUIMBICTBIK KayBbIMACTBIKTHI KYPFaHbI JKOHE JKETeKIIUTIK j)KacaraHbl, COHBIMEH Oipre OFaH KaThICKaHbI
YIIiH KBUIMBICTBIK >KayanTbUTbIK Oenrineiitin Kasakcran PecnyOnukacsl KpUIMBICTBIK KonekciHiH 31, 264 xoHe 265
OanTapbIHBIH epexeepine Ha3ap aynapa oTeIpsi, KP KK 264 xone 265 OantapbIHEIH epiKeJIepiH apThIK JeTl CaHaIbI.
MyHaii GaranmaysiH ce6edi yibIMIacKaH KbIIMBICTBITBIKTBIH TPAHCYITTHIK CUITATBIH KATBICY IIBITBIKTEIH JKEKE HBICAHBI
petinae kapacteipMaiiTeia, 2000 >KbUTFBI 13 jKeNTOKCaHAAFbI TPAHCYIITTHIK YHBIMAACKAaH KbUIMBICTBUIBIKKA Kapchl BY ¥
KonBeHIumsch! 00BN caHamabl. By KyKaT XaJlblKapasblK CUIATTarbl YHbIMAACKAH KbUIMBICTAP/BIH KOpiHicTepiMeH
KypecTe XaJbIKapajblK BIHTBIMAKTACTBIKKA IIaKbIpaIbl. ABTOPIAP/IBIH TYCIHIrT OOWBIHIIA TPAHCYITTHIK YHBIMIACKaH
TOM, TPAHCYJITTHIK KUIMBICTBIK YHBIM 5KOHE TPAHCYJITTHIK KBIMBICTBIK KaybIM/IACTBHIK KBIMBICTBIK KYKBIK FBITBIMBIH A
KaTBICYMIBIIBIKTEIH HBICAHAAPEIH aXbBIPATYIIBl KPUTEPHHAl OUIIIPETIH «KBUIMBICTBIK KYKBIKOY3YIIBUIBIKTEI Oipiiecim
JKacay TYpiH/e KbUIMBICTBIK HHETTI iCKe achIpy TOCUI» OONFaHIa FaHa KAaTBICYIIBUIBIKTHIH JKEKeJIeTeH HBICAHIapPhIH
O1nipyi Kepek.

KapacTbIpbliiran Mocene OOWbIHIIA HOTHXKEJIEP/IH MPAKTUKAIBIK MaHbI3ABUIBIFEI, FHUIBIMH MaKaJlaHbIH MaTe-
pHanaapbl OChl cajajarbl FhUIBIMH 3epTTeylepAe KOJJIAHBLIYbl MYMKIHAIIMEH, OKY HpOIECiHJe, KaTbICYIIBIIBIK
HMHTCUTYTHIMEH OaMJIaHBICTBI Macelenep/l PeTTEHTIH 3aH MIBIFapMAaIIbUIBIK, KbI3METTEepAe KOJIIAHbUIATHIH/BIFBIMEH
QHBIKTAJIAJIBL.

Tyiiin ce3aep: yrogoBHBIN 3aKOH, KaTHICYIIBUTBIK HBICAHAAPHI, aJaMaap TOOBI, KbIIIMBICTBIK YHBIM, KUIMBICTBIK
TOM.
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22 On the Concept and Classification of Organized Forms of Complicity in Crime

Introduction

The problem of classifying the forms of
participation in relation to the Common Part of
Criminal Law is one of the debatable ones. This
conclusion follows from the analysis of not only
the different approaches of researchers to this issue,
but also legislation. Thus, the Criminal Code of the
Republic of Kazakhstan dated July 3, 2014, rejecting
the concept of “the form of complicity in a crime”,
in Article 31 instead uses the concept of “Criminal
responsibility for criminal offenses committed
by a group”. The criminal law, in parts 1 and 2 of
the same article, distinguishing a criminal offense
committed by a group of persons on the basis of the
presence and absence of a preliminary conspiracy,
gives the third generalized concept of a “criminal
group”. Hence, it can be noted that the criminal law,
calling this criminal law institution “complicity in a
criminal offense” of all its manifestations or forms,
defines how the criminal behavior of various groups.
Thus, the legislator does not take into account the
specificity of this criminal law institution, which
means that complicity was originally meant to
commit a crime with the distribution of roles. The
distribution of roles means the participation of the
accomplice, organizer, instigator of the crime along
with the performer.

Organized forms of complicity require
increased attention in conditions where even the
legislator sometimes demonstrates an incomplete
understanding of the legal nature of the phenomenon
and the resulting classification of such forms, which
means the subject of this research.

Under the influence of globalization processes,
the law enforcement function of the state begins
to undergo certain changes, including acquiring
an international character. This phenomenon is
associated with the acquisition of many types of
crimes of a transnational nature, which has become
characteristic of such an institution as complicity in
a crime.

Based on the above, the purpose of this research
is to answer the question: is this classification
accurate and perfect, provided for in Article 31 of
the Criminal Code of the Republic of Kazakhstan,
does it meet the criteria developed by the theory of
criminal law?

One of the traditional principal functions
of a State in a sphere of national policy is the
law-enforcement function which envisages the
protection of human rights and freedoms of citizens,
of all forms of property as well as the rule of order.
Under the influence of globalization processes the

law-enforcement function of the state has undergone
certain changes acquiring international character.

This phenomenon is connected with the fact
that many forms of crimes are of transnational
character which has also become inherent to such a
notion as complicity in crime. Organized forms of
co-participation (complicity) reguire much higher
attention under the conditions when even a legislator
sometimes demonstates misunderstanding of the
legal nature of the phenomenon and classification of
such forms arising from it.

Methodology

For forming the right understanding of organized
forms of co-participation in crime and their
scientifically grounded classification, it is necessary
to carry out comparative analysis of organized
forms of co-participation envisaged in the Criminal
Code of the Republic of Kazakhstan (further RK)
and dealt with in the works of scientists, as well
as foreign legislative practice. By using the results
of such comparative analyses it will be possible to
formulate the exact proposals related to the notion
and classification of organized forms of complicity.

Discussions

TheConventionofthe UNagainsttransnational
organized criminality of 13 December 2000 and
organized forms of complicity.

Initially, we would like to note that it is difficult
to consider the issue of classifying forms of
participation, in particular, organized forms of it in
relation to foreign legislative practice. The reason
for this is the lack of a special rule or legal institution
for the forms or types of complicity in the General
part of the criminal law of many countries. Criminal
laws of the USA, France, Germany, Spain, Poland,
Switzerland in the General Part do not specify the
forms or types of complicity. However, in the Special
Part of the Criminal Code of these countries there is
criminal liability for certain types of complicity in
criminal offenses. For example, the Criminal Code
of Germany specifies the responsibility for a group
of persons, a criminal community, a gang (German
criminal code). In US law, there is a responsibility for
collusion of six degrees, an illegal gathering (U.S.
Code Title 18. Crimes and criminal procedure U.S.
Code). According to the Criminal Code of France,
a criminal gang, conspiracy, gathering, battle group,
union of criminals (Code pénal Version consolidée
au 25 novembre 2018) is considered criminal. The
Spanish Criminal Code provides for responsibility
for the armed gang, formation, group (Spanish
Penal Code), Criminal Code of Poland, organized
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group, community (Criminal Code of Poland),
Swiss Criminal Code gang, criminal organization
(Criminal Code of Switzerland). Also, the Italian
Criminal Law does not single out in the General
Part of the Criminal Code a separate provision for
the form of complicity in art. 416 of the Special Part
of the Criminal Code provides for liability for the
criminal organization of the mafia type (The Penal
Code of Italy).

The Criminal Code of the People’s Republic of
China in the General Part mentions a criminal group
and a criminal community (Art. 26), and in the
Special Part identifies an armed insurgency and armed
rebellion (Art. 104), a terrorist organization (Art. 120),
an organization (Art. 125), group (art. 228) (Criminal
Law of the People’s Republic of China).

Any state enacting laws strives not simly to
regulate public relations, due to which the society is
formed and functions, but also to produce rules and
norms of high quality.

The quality of legal norms is defined by such
circumstances as the observance of theoretical
requirements to the content of the law, the
application of legal norms in the activity of law-
enforcement bodies relating to the right qualification
of the crime committed, as well as the observance of
the legislative techniques. From the scientific point
of view of the legislative techniques some doubtful
provisions of criminal legal norms can be observed
in the content of the institute of complicity. So, the
Criminal Code of the Republic of Kazakhstan of
1997 (with subsequent amendments), has dealt with
the transnational organized criminal group and the
transnational criminal communities (Art 31) as an
independent form of complicity in crime. The reason
ofappearing such forms of complicity in the Criminal
Code is clear. For effective combating the organized
criminality within the frame of standards recognized
by international organizations special Conventions
have been adopted. One of them is the Convention of
the UN against transnational organized crimes of 13
December 2000, adopted in Palermo (Convention of
the UN against transnational organized crimes of 13
December 2000). This convention was ratified by the
Republic of Kazakhstan on 4 June 2008 by adopting
the Law of the RK Ne40-IV “On the Ratification of
the UN Convention against Transnational Organized
Crimes». The Convention consists of 41 Articles and
contains certain provisions which are necessary for
international cooperation in combating transnational
organized crimes. The Convention, dealing with
the principal notions used in its content, in Article,
2 gives the following definition of an organized
criminal group:

«Organized criminal group means a structurally
formed group which consists of two or more
persons existing during a certain period of time and
functioning jointly in committing one or several
serious crimes or crimes recognized as of that in
conformity will the current Convention, in order to
get, directly or indirectly, financial or other material
profitsy.

The current Convention does not consider the notion
«transnational organized group» as an independent
form of complicity, but the word combination
«transnational organized crimey is given in the title of
the Convention. And it is expedient, as the norms of
international law, including the present Convention,
are applicable to neutral zones, i.e. to the territories of
neutral waters or to the international air space, as well
as to the offenses concerning which several states have
grounds to apply their own jurisdiction. That’s why
the notion «transnational organized crime» used in the
title of the Convention means the activity of organized
criminal groups of international character, i.e. we
observe the direct indication to transnational character
of organized crime.

In compliance with this the criminal responsibility
of a master-minder and participants of the organized
criminal group or criminal community, which have
committed crime on the territory of a foreign state or
on other grounds claiming to apply the jurisdictions of
more than one state, is determined by an international
treaty. The analogous study is recognized by other
scientists. In particular, Komissarov V.S. and
Ensebaeva M.B. dealing with the issues of combating
organized crimes by perfecting Criminal legislation,
write as follows: “In this context it is understood
that the main characteristic feature of transnational
organized criminality is the specific activity, which
has alongside with the organized, transnational
nature» (Komissarov, 2013: 118). However, to our
regret, these scholars have not considered the notion
“transnational organized criminality» in relation
to the forms of complicity. That’s why it is not
quite clear whether they recognize transnational
organized criminal activity as an independent form
of complicity. Foreign scientists as Pierre Hauck
and Sven Peterke referring to numerous national and
international documents including the Convention of
the UN against Transnational Organized Criminality,
consider the notion «transnational organized
criminality» as a legal notion (Pierre Hauck, 2013:
407-436). One can agree with this point of view with
a certain reservation, because the usage of this or that
term in national law or in international relations turn
this term into a legal notion. But it should be kept in
mind that Criminal law and other branches of law
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close to it must use those notions and terms which
really exist in the world and designate the names
of the subjects or characterize humans behavior.
It is exactly in this point that Criminal law differs
from criminology. In criminology, unlike Criminal
law, only those notions and terms are used which
designate the aggregation of similar, phenomena. For
example, if the notions “organized criminal group,
«criminal organizationy», «criminal community» are
recognized as criminal-legal notions and are used in
private cases, but in criminology they are designated
with the only term “organized criminality». It is
exactly in this meaning the notion “transnational
organized criminality» is presented as the notion
referring to criminology, as by this notion we always
mean an organized group, organized community
whose activities have foreign elements.

It should be noted that transnational organized
criminality and organized criminality in general
are the phenomena of present days, as there is no
reliable information from ancient sources on crimes
of organized character.

In ancient times complicity in crimes in an
organized form took place during the seizure of
power or during the attempts made on the lives of
leaders of states.

Over the subsequent centuries, since the
establishment of banning slavery and slave trade by
European states, the world has already known about
organized criminality of transnational character as
slave trading.

That’s why we can assert that organized forms
of complicity in crime have started and spread since
the XIX century, being a characteristic feature of
criminality of some nations and regions.

According to the assertions of some scientists,
organized forms of complicity with started in certain
regions of the world their specific features, and later
spread over other states. Thus, Stefano Maffei and
Isabella Merzagora Betsos in the article under the
title “Crime and Criminal Policy in Italy» state that
Italian Mafia organizations evolved as regional ones
and much later they spread all over Italy and even
abroad. In their opinion, besides the worldwide
known Sicilian mafia stemming from the XIX century,
there are some other organizations as “Kamorra» (in
Kampania), «ndrageta (in Kalabria), «saka corona
unitay (in Apulia). In the paper under discussion
these scientists note that at present organizations of a
mafia type, besides traditional crimes as extortions in
department stores and local enterprises, are engaged
in other profitable activities such as drug, cigarette
and people trafficking and international smuggling
of arts items (Stefano Maffei, 2011: 470).

Focusing on traditional organized crimes of this
or that nation, we can dwell upon the Chinese type
of organized crime. T. Wing Lo and Sharon Ingrid
Kwok Sharon state in their article that the Chinese
criminal world is evolving in two directions:

structural and territorial triads and criminal
groups set up by entrepreneurs (Wing Lo, 2017:
589). Triad is a Chinese mafia originally created
on the grounds of religion and patriotism, later
transforming into a criminal syndicate and spreading
over other countries.

From the point of view of the above mentioned
authors, at present Triads are establishing their
economic territories and are actively making impact
on the entrepreneurial activities.

The analogous opinion is expressed in the paper
of Paolo Kampana. He analyses the two points of
view on the movement of Mafia groups: organized
criminal groups, including mafia, which move and
extend their business becoming more and more
localized. According to the second point of view,
such criminal groups can easily migrate.

Based on the analysis of these points of view, the
author comes to conclusion that organized criminal
groups have become a kind of flexible organization
which can easily migrate, redislocate its business
and use every opportunity all over the world (Paolo
Kampana, 2011: 213-228).

Analyzing the data from foreign sources
and taking into consideration the peculiarities of
organized crime in Kazakhstan, it can be concluded
that most of organized criminal groups relate their
activity with the economy.

It is natural that the leaders of such groups focus
their attention on the principal flow of the capital
into the economy and use every opportunity in this
direction.

Such kind of conclusion can be made despite
the existence of some criminal organizations whose
activity is connected with people trafficking or
drug trafficking, as well as terrorist or extremist
organizations whose criminal activities are based on
national, religious or political convictions.

It should be noted that acquiring transnational
character of organized crime must not be recognized
as the circumstances aggravating criminal
responsibility. In our opinion, the transnational
character of organized crime is a natural phenomenon
for many states. One of the reasons of this is the
fact that state boundaries are open for tourism and
entrepreneurship. Organized criminal groups are
not slow to take advantage of such a situation. In
other words, such forms of crimes as people or drug
trafficking pose a real threat to society, no matter
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whether they have been committed within one state
or on the territories of several states. In the criminal
legal doctrine the gravity of criminal acts and
the extent of responsibility are determined by the
incidence of crime, i.e. the object of encroachment,
means, techniques, circumstances, time, place,
motives and purposes of committing criminal acts.

Thus, by determining legally this or that
symptom as a circumstance aggravating criminal
responsibility, a law-maker must take into
consideration more frequently committed crimes
or their peculiar symptoms. For example, Sevigny
Eric and Allen Andrea assert that 7 percent of drug
users carried guns while committing crimes, and
for this they were incarcerated. They also state that
there are a number of factors stipulating drug market
participants to obtain guns (Sevigny Eric, 2015:
435).

Organized Forms of Complicity in Crime in
the Criminal Code of the Republic of Kazakhstan
(RK).

The Criminal Code of the RK of 2014 in its
Articles 264 and 265 has designated criminal
responsibility for «setting up and guidance of
transnational  organized groups, transnational
criminal organization and participation in them» and
«setting» up and leadership of transnational criminal
community and participation in it as well.”

The scientific substantiation of these forms of
complicity is not so considerable, thats why there is
no need to differentiate the symptoms of organized
groups and transnational organized groups envisaged
in Chapter 3, article 31 of the Criminal Code of the
RK, as well as criminal community and transnational
criminal community as indicated in the same article.

The content of Chapter 3, article 31 of the
Criminal Code of the RK runs as follows: “A crime
is recognized having been committed by a criminal
group, if this crime has been committed by an
organized group, criminal organization, criminal
community, transnational criminal organization,
transnational criminal community, terrorist group,
extrmist group, gangs, or illegal military formations».

Galiakbarov R.R. suggested to consider as “an
organized group» any «criminal group» generalized
according to the forms of complicity and having, as
minimum, the symptoms of stability (Galiakbarov,
1980: 30-32). At present the analogous standing
is observed not only in the Kazakhstan legislative
practice, but in the writings of some Russian
scientists as well.

In particular, Arhipova M.V. and Redkina
E.A. dealing with this issue express the following:
“Correspondingly, the notion “Criminal group»

denotes three organized forms of complicity. If
these persons have agreed upon in advance to
commit crime and are seeking to find accomplices,
then they are considered to be a group of persons
on preliminary agreement. If such kind of group is
stable, then it is an organized group; if it is stable
and is aimed at committing grave or much gravest
crimes, then it is a criminal community. The above
mentioned assertions give the grounds to consider a
criminal group in a generic sense related to the forms
of complicity (Arhipova, 2008: 17).

Unlike this scientists, Kazakhstani legislative
practice includes into the notion “criminal group»
not only organized forms of complicity but also other
types of complicity as gangs, military formations,
terrorist groups, which are directly considered the
forms of complicity possessing the symptoms of
stability.

Referring to the correlation of notions “organized
group, criminal organization, criminal community,
transnational ~ organized group, transnational
organized organization, transnational criminal
community, envisaged in Part 3, Article 31, as well
as in Articles 262-265 of the Criminal Code of the
RK, we can observe the following: “If in conformity
with Paragraph 36, Article 3 of the Criminal Code of
the RK, an organized group is regarded as a stable
group of two or more persons united with in advance
with the purpose of committing one or several
criminal offences, then, according to paragraph 35
of the same Article, a transnational organized group
is characterized as an organized group pursuing the
aim of committing one or several criminal offenses
on the territories of two or more states or one state
while masterminding the perpetration of criminal
acts from the territory of another state involving the
participants of another state.

The Criminal Code of the RK defines the notion
«criminal community»as an association of two or
more criminal organizations having agreed upon
to commit jointly one or more criminal offences as
well as creating conditions for committing one or
several criminal offenses by any of these criminal
organizations on their own [ Paragraph 23 Article 3
of the Criminal Code of the RK]. Paragraph 33 of the
same Article envisages the following definition for
the transnational criminal community: transnational
criminal community is an association of two or more
transnational criminal organizations.

Analyzing the classification of the forms of
complicity, some discrepancies or even wrong
perceptions of the forms of complicity by the law-
makers can be observed. The Criminal Code of 1997
of the RK considered the criminal organization as
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an alternative name for the criminal community.
The Criminal Code of the RK of 2014 considers
the criminal organization and transnational criminal
organization as independent types or activities of
criminal groups.

For clarifying the correlation of an organized
group, criminal community and criminal organization
the definition of a criminal organization is given. In
conformity with Paragraph 25 of Article 3 of the
Criminal Code of the RK a criminal organization
is an organized group where participants are placed
organizationally, functionally and territorially in
separate groups (structural subdivisions). As far
as transnational criminal organization is meant,
the following definition is given in paragraph
34, Article 3 of the Criminal Code of the RK:
transnational criminal organization is a criminal
organization pursuing the aim of committing one of
several criminal offences on the territories of two
or more states or one state while masterminding the
commitment of some criminal act from the territory
of another state involving participants of another
state.

Focusing on the characteristics of a transnational
organized group, transnational criminal organization
and transnational criminal community, it can be
observed that these forms of complicity can be
depicted in three variants. First: committing, crime
on the territories of two or more states irrespective
of participants citizenship;

Second: masterminding of committing crime
from the territory of another state; third: committing
some criminal acts on the territory of another state
by citizens of another state. It should be noted
that in accordance with such characteristics it is
not desirable to consider a transnational organized
group, transnational criminal organization and
transnational criminal community as independent
forms of complicity, the territory where crime is to be
committed and citizenship of persons who are guilty
do not stipulate the ways of implementing criminal
intentions with the participation of two or more
persons. These notions, if the ways of implementing
criminal intentions jointly were available, would
present an independent form of complicity.

Besides, the citizenship of offenders and the
territory where crime is committied, must not make
impact on the degree of public danger.

Part I of Article 262 of the Criminal Code of the
Republic of Kazakhstan regulating responsibility
for setting up the organized group or criminal
organization envisages the deprivation of liberty to
the term of 7-12 years. But Part 1 of Article 264 of
the Criminal Code for the same fact of setting up

and masterminding transnational organized group,
transnational criminal organization brings the verdict
of punishment to the term of 10-15 years.

It is hard to agree to such differentiation of
criminal responsibility, as, firstly, the citizenship
of the offender and the territory where the criminal
offence is committed (the place of committing crime
is the territory in Kazakhstan) in conformity with
general rules of Criminal law are not recognized as
the circumstances aggravating criminal responsiblity.
Secondly, Article 262 of the Criminal Code of
the RK providing for responsibility of leaders of
an organized group and criminal organization in
one part of the Article, does not differentiate their
responsibility. The question way be posed: if these
types of criminal groups are not differentiated
according to the degree of public danger, then what
is their peculiar feature?

In our opinion, paragraphs 36 and 25 of Article
3 of the Criminal Code of the RK are too vague in
differentiating an organized group and criminal
organization. If to refer to the characteristics of an
organized group, it may be noticed that it occurs to
be a stable group of persons united beforehand with
the purpose of committing one or several offences,
while a criminal organization may be characterized
as the activity of an organized group where the
participants are placed in organizational, functional
and structural subdivisions which may be applied in
an organized group as well.

Paying attention to the characteristics of these
notions, it way observed that a legislator considers
a criminal organization as something between an
organized group and a criminal community, between
which, in fact, there are no specific differences.

If to take into consideration the classification
made by the scientists having researched the
problems of complicity, it may be concluded that
none of them distinguished an independent form
of complicity in a kind of organized group or
criminal community. But some of them used the
notion «criminal organization» instead of a criminal
community. Thirdly, Articles 262, 263, 264 and 265
of the Criminal Code of the RK relate to the general
norms of the Special Part of the Criminal Code. It
means that these Articles while qualifying crimes
may be applied in cases when there are no special
qualification elements for the creation and guidance
of an organized group, criminal organization,
transnational  criminal  organization, criminal
community and transnational criminal community
as well as for the participation in the activities of
such criminal groups. Fourthly, over the last years,
crimes caquire transnational character.
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The Criminal Code of the RK contains a rather
sufficient number of criminal offences which
possess characteristic transnational coloring and
for combating them international cooperation is
required. These criminal offences are qualified
as crimes of international character. They are as
follows: people trafficking, trafficking of drugs and
psychotropic substances, smuggling of confiscated
things and items limited in circulation, economic
smuggling, producing and sale of counterfeit money
and securities, acts of terrorism, etc.

In most cases the crimes are committed not by
individuals but by an organized group or criminal
community. That’s why even in the absence of
Articles 264 and 265 in the Criminal Code, the leaders
and other members of a transnational organized
group and transnational criminal community for
committing the above mentioned crimes, would
not be spared and left outside of responsibility
and punishment. These acts fully correspond to
the contents of Articles 262 and 263 stipulating
responsibility for setting up organized groups and
criminal communities for the participation in the
activities of such criminal groups. It should be noted
that in general in the law-making process one should
avoid excesses while drafting legal norms.

Distinctive Features of Organized Forms of
Complicity.

In the theory of Criminal Law and of law-
enforcement practices one of the unsolved and
debatable problems of today is differentiation
and revealing of the most distinctive features of
organized forms of crime complicity. If one group
of scientists recognize “criminal organization» as
the most aggravated form of complicity (Grishaev
PI., Kriger Y.A.). (Grishaev, 1959: 56-63);
Piontkovski A.A. (Piontkovski, 1970: 466); Telnov
P.F. (Telnov, 1974: 132), the others use the notion
«criminal community» Trainin A.N. (Trainin,
1941: 79), Burchak F.Y. (Burchak, 1986: 126-128),
Kurinov B.A. (Kurinov, 1984: 151). The question is
whether these two notions are independent forms of
complicity or they are just synonyms?

But there exists the third direction, according
to which the notions “criminal organizationy
and «criminal community» are not included into
the forms of complicity but they are designated
independently (Kovalev, 1962: 227-237). In Part 4,
Art 31 of the Criminal Code of the RK of 1997 these
two, notions were given the common definition,
considering them as synonyms. The criminal
community was considered the form of complicity
(the notion «criminal organization” was placed next
to it in brackets).

If to analyze the positions of the current law and
the points of view of scientists, it seems to be hard
to differentiate the criminal organization from the
criminal group and criminal community. It is hard
to do it not because of the criteria by which one
form is differentiated from another, but because of
symptoms characterizing the criminal organization
and criminal community. For example, Grishaev
PI., Kriger Y.A., including unity as one of the
symptoms of the criminal organization, consider
that it is possible to set up a criminal organization
for committing crime (Grishaev, 1959: 11). Kovalev
M.I. suggests almost the same definition, asserting
that “The criminal organization is a group consisting
of two or more persons set up for committing one
or a number of crimes being engaged in criminal
activities» (Kovalev, 1962: 231).

Piontkovski A.A. characterizing the criminal
organization as the most dangerous and complicated
form of complicity, stated the following: «Such
organizations have their own tasks. They may be
anti-Soviet organizations, gang organizations, etc.
Even the fact itself that such kind of organization
has been set up, is a real crime. In other forms, the
creation of a criminal organization means the stage
of preparation» (Piontkovski, 1970: 446). Besides
those crimes mentioned in the Articles of the Special
Part, the Criminal Code of the RK does not exclude
the possibility of existing an organization on other
crimes. The suggested definitions of Piontkovski
A.A. and of the other above mentioned authors are
identical where they point to the possibility of existing
a criminal organization for committing one crime.
It should be perceived with understanding because
Criminal Law of that time contained such types of
crimes where there was the word “organizationy,
for example, anti-Soviet organization. Besides,
there was special literature dealing with such types
of criminal organizations for committing the acts
which undermine the activity of penal institutions,
smuggling, ets (Beljaev, 1968: 606-607).

Among the scientists who researched the
problems of complicity in crimes is Telnov P.F.
He also characterized a criminal organization as
a kind of independent form of complicity. In his
opinion independent “a criminal organization is
a stable association of two or more persons united
for committing criminal acts jointly» (Telnov, 1974:
132). This definition does not show the difference
between a criminal organization and an organized
group.

He considers the organization and stability of the
group as the obligatory symptoms of an organized
group. Just the fact that the existence of a criminal
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organization is mentioned in the Articles of the
Criminal Code of the RK as a special norm can be
regarded as the difference between the two notions
in this interpretation.

The analogous point of view is expressed by
Eleskin M.V. who asserts that ““A law-maker, in fact,
has mixed the two criminal structures: a criminal
organization (whose activity is aimed at committing
certain crimes) and a criminal community (whose
activity, first and foremost, is aimed at strengthening
the joint actions against the state combating crimes);
creation of the most favourable conditions for
promoting criminal activities, etc» (Eleskin, 1998:
17).The above mentioned standings of the authors
may lead to the wrong solution of the issue because
while classifying the forms of complicity related
to its organized forms, it should be taken into
consideration not the types of crimes envisaged
in the Special Part of the Criminal Code of the
RK but the joint criminal activity of two or more
persons having certain peculiarities on objective and
subjective symptoms.

Not recognizing a criminal organization as an
independent form of complicity, we think that the
wording of Article 31 of the Criminal Code of the
RK is wrong which considers these two notions «a
criminal organization» and “a criminal community»
as synonymous. The reason of such kind of
approach lies in the fact, firstly, because of their
being interchangeable. If in the early researches “a
criminal organization was recognized as the gravest
and the most complicated form of complicity, in the
latest writings the notion “criminal community» was
used.

Consequently, refrering to the researches carried
out earlier, it seems to be impossible to reveal
the correlation between the notions «a criminal
organization» and “a criminal community».

Secondly, while classifying the organized forms
of complicity, the application of judicial procedural
materials as well as taking into account the types
of criminal offences envisaged by the Special Part
of Criminal law characterized with the symptoms
of stability and structurality are considered to be
more effective. Criminal law of 1959, as it has been
mentioned above, used the notion «organization», in
particular, referring to such elements of crime as, for
example, «setting up of an anti-Soviet organization”,
which showed that such kind of form of complicity
existed.

In the Criminal Code of the RK of 1997 and
2014 we can come across the notion “organizationy
whill describing the actions of accomplices, for
example, the organization of illegal military

formation (Art 236, now Art 267), organization and
upkeeping of dens for using drugs (narcotics) and
psycotropic substances (Art 264, now Art 302). It
should be taken into consideration that Criminal
law uses other notions as well, related to complicity
in these crimes except qualified elements of crime
providing for responsibility for the crime committed
by an organized group or criminal community where
the exact forms of complicity in crime may not
be named, for example, in such crimes as piracy,
armed rebels, etc. We should treat such a position
with understanding, because the law-maker does not
consider as the main task of his activity to determine
to what form of this type of complicity belongs, but
the investigation of crime describing the objective
symptoms of the elements of criminal offences.
Answering the question to what form this type of
complicity is to belong is the task of the next stage,
i.e. paying attention to the presence or absence of
the symptoms of stability and structurality in crime,
we recognize the form of complicity envisaged in
Art 31 of the Criminal Code of the RK article 31
of the Criminal Code of the RK being the norm of
the General Part of the Criminal Code is the general
normative provision for the norms of the Special
Part. It should be noted here, that the main practical
requirement of Article 31 is the extent of all criminal
offences committed in complicity, irrespective of
the fact whether this act is regarded as a form of
complicity in Criminal law.

In other words, any criminal offence committed
in complicity must correspond to one of the forms
of complicity. If some criminal offence committed
in complicity, due to its peculiar characteristics does
not comply with any forms of complicity envisaged
in Art 31 of the Criminal Code of the RK, then this
norm is considered imperfect.

Besides, if should be noted that one and the same
criminal offence committed in complicity must not
comply with two forms of complicity simultaneously,
because each form of complicity represents and is
designated for separate criminal offences committed
in complicity.

We, in this part of the analysis, shortly speaking,
we want to state our decision regarding complicity,
where the perpetrators, without creating an organized
group, implement the criminal intent by distributing
roles and without assigning roles, i.e. in the form of
co-performance. In accordance with the theory of
the qualification of criminal offenses, it cannot be
qualified as a crime committed by a group of persons
in such a case, when in it one of the accomplices
is limited to performing the role of organizer or
instigator, and the rest are all performers. In this
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case, the participation of at least one person in the
form of an organizer or accomplice changes the form
of complicity in the direction of complex complicity.
The meaning of complex complicity is that the crime
was committed, and it was attended by persons
who perform other roles besides the performer. In
general, the question of the classification of forms
of complicity should always be borne in mind that
the initial value or reason for the emergence in the
criminal law of such a thing as “complicity in a crime”
1s the fact that a crime was committed, and someone
involved in this crime as a persuader accomplice or
organizer, and they should be punished.

One of the reasons why the notion “a criminal
organization» is given preference compared with
the notion “a criminal community» is its extent
and volume. Under the present conditions, when
organized criminality has acquired the transnational
or interstate character, we think, it is desirable to use
the term «criminal community». The term “criminal
organization» due to it content and meaning can
not cover such a wide range of forms of organized
criminality.

That’s why it can be asserted that in a criminal
community it is not mandatory that the leadership
of all the groups must be carried out by one person.
It is possible that the leaders of several organized
criminal groups may unite. The pure sense of the
word “community» is the unification of several
communes united for the attainment of common
ends.

We should also pay attention to the proposal of
Jurov A., who assert that the term «community» has
a wide meaning and is close to the notions of social
character rather than to the notion «organizationy.
He suggests to change the term «community» into
the term «criminal organization» (Jurov, 1990:
259). But we do not support this idea, because, if
we add the word “criminal» to the notion, it changes
its social and political meaning. Here not only the
notion “community» but also «organization» both
have social significance and meaning. There exist
such word combinations as public organizations,
state organizations, international organizations, etc.

The analysis given above may lead to the
conclusion that the group which does not belong
to any communities engaged in criminal activity
irrespective of the types of crimes committed
(whether they are identical or not) is considered an
organized group or a criminal organization.

The possibility of transforming of an organized
group into a criminal community. Considering the
mentioned aspect of complicity in criminal offence,
we should dwell upon the possibility of transforming

of an organized group into a criminal community
in the process of committing crimes relating to the
category of grave or gravest. There is not such kind
of trend in the researches carried out earlier, but in
the criminological encyclopedia and in the Criminal
Code of the Russian Federation we can find such
a trend (Alekseev, 2000: 568-569). That’s why it
is reasonable to ask what symptom is, first and
foremost, characteristic of a criminal community:
the purpose of committing grave or gravest crimes or
structurality and stability. The answer may logically
be derived from the following judgments. Lets
assume that the association of organized group have
committed a series of crimes, but these crimes on
the degrees of their public danger do not belong to
the grave ones. Can we assert that it is not a criminal
community? We think we cannot.

In such cases the systematic engagement and the
organized character of criminal activities amplify
the responsibility and the degree of public danger
inflicted by their criminal acts.

In general, the purpose of committing grave
crimes is not a typical symptom of the criminal
community and does not reveal the nature of such
form of complicity. This symptom is a typical factor
for various manifestations of crimes, including
criminal offences committed by non-permanent
forms of complicity as well as by other individuals.

In our opinion, the characteristic features of the
criminal community is the unity and structurality or
unification of several organized criminal groups. It
should be admitted that the availability or the lack of
structurality of groups is the criterion discriminating
a criminal community from an organized group, but
a characterizing symptom of an organized group are
the permanency and stability of the group.

Defining of the notion “Criminal community».
Describing the guestions relating to the organized
forms of complicity the scientists who researched the
problems of complicity in crime, suggested different
definitions of the criminal community.

These definitions in many cases corresponded
to the definitions of organized groups or criminal
organizations, proposed by other scientists.
For example, Kovalev M. defined a criminal
organization as the group consisting of two or
more persons, set up in advance for committing
one or several crimes (Kovalev, 1962: 231).
Grishaev P.I. and Kriger Y.A. put forward the
similar definition of an organized group. Liychmus
U. who considered a criminal community as an
independent form of complicity, suggested the
following definition: “a criminal community is
a permanent association of two or more persons
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united for the joint criminal activity» (Liychmus,
1985: 34). Further the commented: «Participants of
the criminal community can commit many socially
dangerous acts, but the criminal community may
also be organized for committing the only criminal
act, for example, terrorist attack» (Grishaev, 1959:
27).

The above mentioned definitions show that in
the 1960 s -80 s there was no common opinion on
the criminal organization, the criminal community
and the organized group. Analyzing the researches
of the recent times, including the researches of
Kazakhstani scientists, we can underline that now
there is the unanimity of standings and approaches
to the earlier debatable issues on certain forms
of complicity. The Kazakhstani scientists, who
researched the issues relating to the organized
forms of complicity, have recognized banditism
as one of the forms of the organized groups,
though such kind of provision was not given in
the previous Criminal Code of the RK [Sudakova
R.N.] (Sudakova, 2002: 392-393), Verbovaya O.V.
(Verbovaya, 2000: 16). If to focus on paragraph
36, Art 3 of the Criminal Code of the RK where the
notion “organized group» is defined, it becomes
clear that banditism, being organized, stable and
socially dangerous, is the variety of an organized
group.

Normative resolution Ne2 of the Supreme Court
of the RK of June 21, 2001 “On several issues on
the Application of the Legislation on Responsibility
for Banditism and other crimes committed in
complicity» has recognized gangs as a variety of
an organized criminal group (paragraph 6 of the
same resolution). In general, we also stick to such
a decision.

Summing up various points of view on the issues
of organized forms of complicity, we think that the
notion “criminal community» has not been given the
precise and scientifically grounded definition yet in
the current Criminal Code.

Proceeding from the definitions given above,
we put forward the following editing of paragraph
23, Art 3 of the Criminal Code of the Republic of
Kazakhstan: A crime is considered having been
committed by a structurally united association of
several criminal groups which have been brought
together for the joint criminal activities.

Recommendations

Critically relevant to the current criminal law, it is
advisable to bring your own solution to this problem.
Article 31 of the Criminal Code of the Republic of
Kazakhstan should reflect all the circumstances of
the joint criminal activity of two or more persons.
All the circumstances of a joint criminal activity
of two or more persons should be understood as
forms of complicity, which in their sense represent
ways of satisfying the criminal intent in the form of
complicity in a criminal offense. They may be:

- the commission of a crime by a group of
persons (or simple complicity);

- committing a crime with the distribution of
roles (or complex complicity);

- organized group;

- criminal community.

From this classification of the forms of
complicity it is clear that the presence or absence of
prior collusion between the accomplices is not taken
into account, since the commission of a crime by a
group of persons and the commission of a crime with
the distribution of roles can be committed without
prior collusion and with prior agreement. The
reason for refusing to use preliminary agreement
on the classification of forms, in our opinion, is
the impossibility of determining the degree and
nature of the public danger of a crime, as well as
the rules for qualifying criminal offenses through
these signs. For example, the murder was committed
with preliminary agreement or without preliminary
agreement, from which the degree of public danger
of the crime does not change and, accordingly, its
qualification does not change.
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